Fiction and Imagination: Celebrity and

Personal Goodwill

HONEY KESSLER AMADO

E :elebrity goodwill is a fiction. As a colleague
from Georgia recently said, celebrity good-
will exists only in the minds of family law

attorneys. He is not far from wrong.

Celebrity goodwill is a form of personal or pro-
fessional goodwill assigned to individuals. Good-
will is the expectation of the continued popularity
of a business. Celebrity goodwill generally refers
to a person’s fame or enhanced earning capacity
and assumes that that fame or earning capacity is a
property asset. Celebrity goodwill must not be con-
fused with the right to publicity, which is the indi-
vidual’s right to exploit his or her own name and
likeness for commercial gain.! Although goodwill
is dependent on continued patronage by strangers,
the right to publicity is entirely within the control
of the individual celebrity.

The rejection of celebrity goodwill as an asset
requires an examination of professional goodwill,
especially with respect to individuals with small
and solo professional practices and businesses.
The author contends that goodwill should apply
nieither to solo and small professional practices nor
to celebrities.

"PROFESSIONAL GOODWILL

Goodwill is an intangible asset that has been
called the most intangible of intangibles.? Two
hul}_\\dred years ago, John Scott, Lord Eldon, Chan-
cellor of England, defined goodwill as “the prob-
ability that the old customers will resort to the
old place.”® Echoing Lord Eldon, several states
succinctly define goodwill as “the expectation of
continued public patronage.”* Goodwill has been
more fully defined as

'I;],‘n"e advantage or benefit which is acquired
by an establishment beyond the mere value
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of the capital, stock, funds, or property em-
ployed therein, in consequence of the gen-
eral public patronage and encouragement
which it receives from constant or habitual
customers, on account of its local position,
or common celebrity, or reputation for skill
or affluence, or punctuality, or from other
accidental circumstances, or necessities, or
even from ancient partialities or prejudices.’

Thus, the significant attributes of goodwill are that
(1) it is acquired by a business; (2) its value is in
excess of hard assets, such as capital, stock, funds,
or property; and (3) it is based on the likelihood of
continued popularity and patronage resulting from
the business’ reputation. Note the need for an ongo-
ing business.

California recognizes that goodwill may exist in
the individual professional, but over time the lim-
ited application of goodwill to the individual is lost.
The legal basis for assuming that small and solo
professional practices have goodwill is flawed. Ear-
ly on, when first examining the issue of goodwill in
a professional, the California courts distinguished
between goodwill in the individual and goodwill in
the professional’s business.® Some states currently
clarify the difference between individual goodwill
and business goodwill by using distinct nomencla-
ture: the individual holds “personal goodwill,” and
the business holds “enterprise goodwill.”” Such
nomenclature allows for more precise conceptual-
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ization of goodwill—and, ultimately, for more equi-
table resolution of the issue of goodwill.

In 1958 the California Supreme Court examined
whether goodwill could be applied to an advertis-
ing agency, a personal services company.® In resolv-
ing the question, the court distinguished between
the work of a talented individual and the business
created by that individual. The court concluded
that although the goodwill of a business or com-
pany may be the result of the skill or reputation of
an individual connected with the company, the re-
sultant goodwill was attached to the company and
continued with it even after the skilled individual
was no longer associated with the company.’ Thus,
the court acknowledged the distinction between a
personal services organization and the person pro-
viding the personal service and allowed that good-
will was attached only to the organization.'’

“Joe who?” demonstrates the fragility of
personal goodwill.

Relatively contemporaneously, the California
Court of Appeal also examined whether or not
goodwill could be attached to a business driven by
the skills of its owner."" In a marital dissolution ac-
tion, the husband, a dental technician, argued that
goodwill could not be attached to his dental labora-
tory business because, he alleged, the business de-
pended solely on his personal skill and ability. He
was suggesting that without him, dentists would
not choose his dental laboratory. The court reject-
ed his argument, ironically tracing it to the “early
and narrow definition given to good will by Lord
Eldon.”'? Yet it is precisely this “narrow defini-
tion” that many states embrace in their statutory
definitions of goodwill. The court endorsed what
it believed was a better doctrine from American Ju-
risprudence, which suggested that goodwill could
also exist in a professional practice or in a business
founded on personal skill or reputation, because
“winning the confidence of his patrons and secur-
ing immunity from successful competition for their
business” is the species of goodwill that could be
the subject of transfer."?

Thus, the two early cases recognized goodwill
that existed in a company in which the public pa-
tronage survived the absence of its founding pro-
fessional™* and goodwill that could be transferred."
Transferé]éle goodwill in the business was distin-
guished from the skill of the individual involved in

the business. This distinction has been developed
more fully in decisions by California’s sister states,
but it became blurred in later California decisions.

Blurring in California Decisions

In the 1974 landmark case of Marriage of Foster,
the California Court of Appeal stated confidently
that “it is well-established that the goodwill of a
husband’s professional practice as a sole practitio-

_ per is taken into consideration in determining the

community property award to the wife.”'® In fact, it
was not so well established. The careful distinction
made in the early cases between the individual and
the individual’s company had been omitted from
later opinions; ultimately, in finding the concept of
goodwill in the solo practitioner to be “well-estab-
lished,” the Foster court had relied on the abbrevi-
ated dictum of the later cases. Yet none of the cases
that Foster cited as support held that goodwill ex-
ists in the solo practitioner or professional. In one
case, the husband had not contested on appeal the
finding that goodwill existed in this medical prac-
tice; he merely contested the valuation of the good-
will.'7 In a second case, the appellate court did not
analyze whether goodwill existed in the husband’s
medical practice, but it concluded that such good-
will should be considered in determining the prop-
erty award to the wife.!® In a third case, the court
simply acknowledged that the wife had an interest
in her husband’s law practice, which had been de-
veloped during the marriage. The case included no
discussion of goodwill."

The assumption that goodwill exists in a profes-
sional practice is so ingrained in California law that
the legal discussion in published opinions generally
centers on valuation of that interest rather than on
the existence of the interest.?’ In the 30 years since
California courts first examined goodwill and dis-
tinguished individuals from their businesses or
companies, the distinction between personal good-
will and enterprise goodwill has almost disap-
peared. The claim of celebrity goodwill arose from
the long-unexamined assumption that goodwill ex-
ists in professionals as individuals.

The Emergente of Celebrity Goodwill

New Jersey was among the first states to use
“celebrity goodwill” to refer to reputation and en-
hanced earning capacity and to assert that celebrity
goodwill is a distributable marital asset.”! The is-
sue arose in the case of Joe Piscopo, last known for
his work on “Saturday Night Live.” (Indeed, those
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who say “Joe who?” demonstrate the point about
the fragility of celebrity goodwill.) The Piscopo case,
however, is not authority for the legitimacy of the
celebrity goodwill concept, because Joe Piscopo
conceded at the appellate level that celebrity good-
will could be a distributable marital asset. Thus,
the appellate court addressed itself exclusively to
valuing the asset; it never examined—or struggled
with—the problems inherent in the underlying con-
cept of celebrity goodwill.

New York also sought to characterize a person’s
talents and popularity. It analogized a person’s ex-
pertise in a field that allowed him or her to become
an exceptional wage earner to that of the goodwill
of a business.”> New York focused on a person’s
“enhanced earning capacity,” which it called an as-
set of the marital estate.”® (New York did not adopt
the nomenclature “professional” or “personal good-
will.”) The source of that enhanced earning capacity
was not relevant: it could be education, professional
license, or fame.

New York’s concept of “enhanced earning capac-
ity” as a divisible asset of the marriage is based on its
premise that marriage is “an economic partnership
to which both parties contribute, as spouse, parent,
wage earner or homemaker.”** Focusing on the en-
hanced earnings capability as the marital asset, New
York has continued to expand the various training
and professional resources it recognizes as an asset.”
New York has found the enhanced-earning-capacity
asset to exist in a supermodel/actress, an opera sing-
er, a stockbroker, and a police lieutenant.?

Evolution of the Concept

Outside of California (which does not recog-
nize celebrity goodwill but nevertheless obscures
the distinction between the goodwill in a business
and the goodwill in an individual professional) and
New York (which sees the enhanced earning capac-
ity of the individual as personal goodwill), the law
""on the issue of goodwill associated with the indi-
vidual has evolved more carefully and thoughtfully
in other states.

" Washington has recognized the distinction be-
tween goodwill and earning capacity, and its nu-
anced analysis exposes the notions of personal and
celebrity goodwill as fictions. Goodwill is not the
earning capacity itself; it is the asset that supplements
the earning capacity of another asset, the business
or profession.”’ It is a distinct asset of a business or
professional practice that may influence or be influ-
enced by earning capacity.*® Goodwill—the expecta-
tion of sustained business and continued patronage,

the expectation that “old customers will resort to the
old place”—must survive an individual so that pa-
trons continue to go to a store in the absence of the
original founders or to a law firm once the found-
ing or named partners are gone. In effect, goodwill
requires an ongoing business or professional practice
to which it can be attached. In contrast, the earning
capacity of an individual who comprises the entire
business is diminished or ceases altogether on his
or her retirement or death.”” The individual has no
earning capacity beyond his or her working hours.
As described by the Missouri Court of Appeals, “Ap-
pellant is a sole practitioner. Were he to terminate his
activity, the lights would go out and the value of his
practice would be extinguished.”*

Goodwill assumes the continuation of work.

Similarly, celebrities have no earning capacity
beyond their individual popularity. Consider the
earning capacity of an actor who ages or who has
a series of bad films. Or the earning capacity of a
popular athlete who is found to have been using
steroids or is accused of assault and battery. Celeb-
rity status is unpredictable, but what is certain is
that when the klieg lights go out, the extraordinary
earning capacity is greatly diminished or is extin-
guished altogether.

The Missouri Supreme Court also considered
goodwill and held that the concept’s hallmark is
that it is an asset—albeit an intangible one—that
can be sold.?! As such, it cannot be attached to an
individual but only to a business. Goodwill has
value only as an incident of a continuing business.*?
Thus, the reputation of the professional as an indi-
vidual and the reputation of the professional prac-
tice as a business entity are separate and distinct
attributes. It is the goodwill of the professional
practice that is the marital asset and that is subject
to valuation and division. In the context of a profes-
sional practice, the Missouri Supreme Court defined
goodwill to mean “the value of the practice which
exceeds its tangible assets and which is the result of
the tendency of clients [or] patients to return to and
recommend the practice irrespective of the reputation
of the individual practitioner.”*

This theme—that goodwill in a professional
practice must survive the individual professional—
is reflected in the thinking of the Maryland courts
as well. The Maryland Court of Appeals noted that
if a professional practice’s goodwill is marketable, it
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could be divided as a marital asset.** If the value of
the practice is dependent on the continued presence
of the individual, however, the goodwill is personal
to the individual and has no separate value.’® From
this, the court concluded that the goodwill of a solo
law practice is personal to the individual practitio-
ner. It is not severable from the individual regard-
less of the contributions made to the practice by a
spouse of the professional or employees of the prac-
tice. Absent the individual, the practice has no val-
ue. This is not the kind of asset that can be divided
as marital property.*®

Most Recent Cases

It is the most recent cases that have moved the
discussion about professional goodwill—and its
fabricated cousin, celebrity goodwill—forward by
naming the two types of goodwill separately: “en-
terprise goodwill,” also called “commercial good-
will” or “professional goodwill,” and “personal
goodwill,” also called “professional goodwill.”?’
(Ironically, some calling enterprise goodwill “pro-
tessional goodwill” and others calling personal
goodwill “professional goodwill” can lead to con-
fusion and muddled references. The author sug-
gests that “professional goodwill” should refer
only to the individual or should be recognized as
a broad category of goodwill with two separate
components, personal goodwill and enterprise
goodwill.)

As noted earlier, enterprise goodwill becomes as-
sociated with a business entity and is separate from
the reputation of the owners. This asset has a deter-
minable value because the enterprise goodwill of
an ongoing business will transfer upon sale of the
business. to a willing buyer.®® It will also survive
the absence of any individual. In contrast, personal
goodwill’is part of the increased earning capacity
“that results from the reputation, knowledge and
skills .of individual people. Accordingly, the good-
will of'a service business, such as a professional
practice, consists largely of personal goodwill.”*’
Personal goodwill, which is intrinsically tied to the
attributes or skills of an individual, is not a divis-
ible asset subject to equitable distribution. “Assets
that are ‘uniquely personal’ to the holder cannot,
by their very nature, be held jointly with another
person and, consequently, cannot be classified as
marital property.”*’ The majority of states now dif-
ferentiates between enterprise goodwill and per-
sonal goodwill and hold that enterprise goodwill is
an asset of the marital estate while personal good-
will is not."!

Similarly, the uniquely personal skills of a ce-
lebrity cannot, by their very nature, be shared with
another person. Thus, recognizing the distinction
between personal goodwill and enterprise goodwill
underscores the fact that celebrity goodwill is not a
marital asset.

VALUATION FURTHER UNDERMINES
CELEBRITY GOODWILL

Goodwill presupposes continued patronage
and continued popularity. The concept of celebrity
goodwill must, therefore, presuppose that the ce-
lebrity will continue working and being popular (as
defined by box-office success) into the future.

Goodwill, however, cannot be valued in any way
that incorporates future earnings because future
earnings are the separate property of the earning
spouse.”? (Future earnings may be relevant on non-
marital issues, such as punitive damages, but they
are not relevant to property issues between spous-
es.’) Future earnings represent the future effort
and work of the individual and no longer belong to
the community.** (In California, a community prop-
erty state, earnings are separate property after date
of separation. In other states, whether date of sepa-
ration or date of judgment marks the beginning of
separate property earnings, still a value that incor-
porates future earnings would be relying on sepa-
rate property earnings.) Although future earnings
are relevant to determining spousal support and
alimony, they are not a proper consideration for di-
viding marital assets.*’

Indeed, as the Missouri Supreme Court noted,
“the concept of professional [personal] goodwill
evanesces when one attempts to distinguish it
from future earnings.”*® The distinction cannot be
made, because goodwill assumes the continuation
of work. Additionally, maintaining personal or ce-
lebrity goodwill requires the individual to continue
nurturing or honing and marketing his or her skills.
Those efforts are necessarily post-separation, giving
rise to post-separation earnings.

The concept of personal or celebrity goodwill as
an asset further evaporates as one attempts to value
it. Without a recent actual sale of the professional
practice or a real offer to purchase it or evidence of
the goodwill value in a similar practice in a relevant
geographic and professional market, the existence
and value of goodwill is entirely speculative.*’

It is remarkable that some states, including Cali-
fornia, have held that personal goodwill can be
valued even if it cannot be sold.*® The fiction of val-
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ue, however—notwithstanding the magic working
of numbers by forensic accountants—has not been
lost on some courts. Following the lead of its su-
preme court, the Missouri Court of Appeals held
that “a professional practitioner is not required to
pay a spouse a share of intangible assets at a judi-
cially determined value that could not be realized
by a sale or other method of liquidating value.”*
In even stronger language, the District of Columbia
Court of Appeals called this forced purchase of an
intangible asset at a judicially determined value a
“disturbing inequity.”* It is indeed disturbing, for
no professional or celebrity should be forced to pay
a speculative price for the privilege of using his or
her own talents.

CONCLUSION

A celebrity’s talents and popularity are unique to
the individual and are intrinsically personal to the
person. As personal goodwill, celebrity goodwill
has no market and thus no valid, ascertainable val-
ue. As with personal goodwill in the professional,
any judicially determined value of celebrity good-
will would be speculative and fictitious.

For these various reasons—the absence of a mar-
ket and the absence of a value for personal good-
will—the law can sustain neither the concept of
personal goodwill in the individual nor the concept
of celebrity goodwill in the famous and extraordi-
nary earners. All that glitters may not be gold—for
all individuals, celebrity and noncelebrity alike.
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