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FEW THINGS IN PROCEDURAL LAW are
as critical or as potentially fatal to an action
as the timely filing of a notice of appeal. Not
only does a timely notice of appeal vest the
court of appeal with jurisdiction1 but it is also
an absolute prerequisite to that court’s exer-
cise of jurisdiction.2 If the notice of appeal is
filed after the expiration of the time to appeal,
the court is without jurisdiction to proceed
and is mandated to dismiss the appeal.3

This rule is unforgiving, as illustrated by
In re Hanley’s Estate. In Hanley’s, the notice
of appeal was filed one day late because coun-
sel representing the appellant in her capacity
as executrix told the appellant’s personal
attorney the wrong date on which the appeal-
able order had been filed. The court of appeal
said that “it is immaterial whether the mis-
representations concerning the date…were

willful or inadvertent, whether the reliance
thereon was reasonable or unreasonable, or
whether the parties seeking to dismiss [the
appeal] are acting in good faith or not.”4

The time to appeal is governed by Rule
8.104 of the California Rules of Court.5 The
general rule is that the notice of appeal must
be filed 1) within 60 days after the superior
court clerk mails the party filing the notice of
appeal a document titled “notice of entry” of
judgment or a file-stamped copy of the judg-
ment (“triggering documents”), showing the
date either was mailed,6 or 2) within 60 days
after any party serves on the party filing the
notice of appeal either of the triggering doc-
uments, accompanied by a proof of service,
or 3) within 180 days after entry of judg-
ment.7 In the absence of service, the date of
entry is critical for determining the outside

date for filing the notice of appeal (180 days),
but when the triggering document is served
by the clerk or a party, the date of service—
not date of entry—becomes the critical date
for determining the timeliness of an appeal.8

Service by mail requires strict compliance
with the court rules.9 Thus, service on an
incorrect address—indeed, the mere use of an
incorrect zip code—will not suffice as legal
notice.10 Similarly, service of an unsigned
judgment (which necessarily would not
include the file stamp) will not trigger the
60-day period for filing the notice of appeal.11

If the party filing the notice of appeal was not
properly served with one of the triggering
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documents,12 or absent proof of service of the
triggering documents by either a party or the
clerk, the party seeking to appeal will have
180 days from entry of the judgment or order
within which to appeal.13

When a party is represented by several
cocounsel, service on one of the counsel and
not the others will suffice as the required
notice.14 One important caveat: If the clerk
or counsel serve the triggering document by
mail, Code of Civil Procedure Section 1013
will not expand the time within which to
appeal.15

To satisfy Rule 8.104(a), the clerk must
mail a single, self-contained document—a
notice of entry or a file-stamped copy of the
judgment or appealable order—which shows
the date of mailing of the document. If the
judgment is not file stamped or the minute
order containing the court’s ruling is not
titled “notice of entry,” the document will not
operate to commence the 60-day appeal
period.16 As the California Supreme Court
has noted, “[T]he rule does not require liti-
gants to glean the required information from
multiple documents or to guess, at their peril,
whether such documents in combination
trigger the duty to file a notice of appeal.
Neither parties nor appellate courts should
have to speculate about jurisdictional time
limits.”17

Thus, in one case, a document titled
“Court Order re Stipulated Judgment” that
did not also bear the title “Notice of Entry of
Judgment (or Order)” did not commence the
60-day time period within which to appeal
under Rule 8.104(a)(1).18 Moreover, in an-
other decision, a 14-page minute order that
contained the ruling on a motion but did not
state under “nature of proceedings” that the
minute order was a ruling on the motion
until page 13, at which point the document
was defined as a “clerk’s certificate of mail-
ing/ [¶] notice of entry of order,” did not
comply with the requirement that the trig-
gering document must be titled “notice of
entry” and did not commence the 60-day
appellate clock. Placing the critical language
on page 13 of the minute order was not the
same as titling the document with the man-
dated title.19

Within reason, Rule 8.104 must be read
literally and stand “without embroidery.”20

But the rule has been brought into modernity,
albeit in small steps. Thus, when Rule
8.104(a)(1) requires the clerk to “mail” the
triggering document, “mail” refers to the 
use of the U.S. Postal Service and does not
encompass e-mail.21 However, when Rule
8.104(a)(2) mentions “service” by a party, ser-
vice is broader than mail and will include
delivery by fax and e-mail upon agreement of
the parties.22 However, the e-mail being served
must be a copy of the actual triggering doc-

ument, not a link to the document.23

Under Rule 8.104(d), the date of entry of
a judgment is the date the judgment is filed
or the date it is entered in the judgment book.
Case law has interpreted this to require only
that the judgment be signed by the judge and
file stamped by the clerk. It does not require
that the judgment be entered in the registry
of actions.24 In Los Angeles, where a judg-
ment book is not maintained, entry of the
judgment occurs upon the filing of the doc-
ument.25

For an appealable order, entry is the date
that the order is entered in the permanent
minutes. However, if the minute order directs
that a written order be prepared, the entry
date for appellate purposes is the date on
which the signed order is filed.26 The opera-
tive words in the applicable court rule are
“minute order directs”—not if another rule
directs preparation of the order, and not if
counsel unilaterally prepares the order. If a
proposed order is submitted pursuant to Rule
3.1312, which requires a party who prevails
on a motion to prepare and submit a pro-
posed order, that written order will not sup-
plant the original minute order as the trig-
gering document. Rule 3.1312 does not
abrogate Rule 8.104(d)(2), which requires
that, unless a written order is expressly
directed or required by the minute order, the
time to appeal runs from the minute order, not
from the written order.27 Thus, for the order
required by Rule 3.1312 to begin the appel-
late clock, the minute order must direct that
the Rule 3.1312 order be prepared.

Similarly, a written order that is gratu-
itously prepared by counsel without an
express direction in the minute order is not
the operative order for appellate purposes
and will not start the appellate clock.28 If an
appealable order is not entered in the minutes,
the entry date is the date the signed order is
filed, whether or not the minute order directs
preparation of a written order.29

Not only does a late notice of appeal fail
to vest jurisdiction in the court of appeal
but also writ relief will not be available if the
claim could have been raised, but was not,
by a timely appeal.30 However, unlike a late
appeal, which is fatal, a premature appeal
may be treated as timely under some cir-
cumstances. Pursuant to Rule 8.104(e)(1), if
the notice of appeal is filed after the judgment
is rendered but before it is entered, the appeal
is valid. It will be treated as if it were filed
after entry of judgment. Under Rule
8.104(e)(2), if the notice of appeal is filed
after the court has announced its intended
decision but before the court has rendered the
judgment, the reviewing court may treat the
notice of appeal as being filed immediately
after entry of the judgment.31 If the notice of
appeal is filed after the filing of the minute

order but before the filing of the written
order required by the minute order, the notice
will be deemed to have been filed after the
written order.32

However, if the notice of appeal is filed
before the court announces its intended deci-
sion, the notice of appeal is not valid and can-
not be treated as a premature notice.33 For
example, if the notice of appeal is filed after
a default was entered but before the default
prove-up, the appellant is not entitled to
relief under Rule 8.104(e) because the judg-
ment had not been rendered.34

Extending the Time to Appeal

Rule 8.108 extends the time to appeal for
cross-appeals and certain motions—specifi-
cally, motions for new trial or to vacate a
judgment or order, for judgment notwith-
standing the verdict (JNOV), and for recon-
sideration. Each of these motions is treated
differently for the purpose of calculating the
time within which to appeal; thus, one can-
not rely on the rules applicable to one motion
to determine the time to appeal from another
of the motions. In no event can Rule 8.108
operate to shorten the time allowed to appeal
under Rule 8.104.35 (Worksheets for calcu-
lating the time allowed for filing a notice of
appeal after each of the Rule 8.108 motions
are available online at http://www.lacba.org
/lalawyer/appellatetimelines.)

For all the motions, Rule 8.108 uses the
word “valid,” which means that a motion
must comply with all procedural require-
ments regarding its components and its
grounds.36 For example, in Branner v. Regents
of the University of California, a motion to
reconsider was deemed invalid because the
moving party neglected to include the requi-
site declaration in support of his relief with
his moving papers. His attempt to cure the
problem by submitting the declaration along
with his reply documents was insufficient to
render the motion valid.37 The court noted
that Rule 8.108 “does not appear to coun-
tenance a piecemeal filing of a motion.…[A]
single, complete, valid motion must be filed—
not one that is later assembled from con-
stituent parts like some Frankenstein mon-
ster.”38 In Payne v. Rader, a motion to vacate
was declared invalid because it did not con-
tain a recognized ground for that type of
motion.39

Furthermore, “valid” means timely. An
untimely motion is an invalid motion, and an
invalid motion will not extend the time to
appeal.40 This is so even if the trial court
believes it has jurisdiction to act.41 When a
motion is untimely or otherwise invalid and
cannot extend the time to appeal, the court
of appeal expects a litigant to abandon the
invalid motion and file a notice of appeal to
protect the appellate court’s jurisdiction.42
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Failure to do so will result in the appeal being
dismissed.

The withdrawal of a Rule 8.108 motion
is equivalent to a denial and will be treated
as such for Rule 8.108 calculation purposes.43

To extend the time to appeal, the ruling on the
Rule 8.108 motion need not be file stamped
or titled “notice of entry of order,” as required
for appealable orders under Rule 8.104.44

However, the order or notice of ruling must
show a date of mailing if sent by the clerk and
must be accompanied by a proof of service if
served by a party.45

Motion for New Trial. Rule 8.108(b)
extends the time to appeal from a judgment
upon the service and filing of a valid notice
of intention to move for a new trial.46 If the
motion for a new trial is denied, the time is
extended to the earliest of 1) 30 days after the
superior court clerk mails, or a party serves,
an order denying the motion or a notice of
entry of that order, 2) 30 days after denial of
the motion by operation of law, or 3) 180
days after entry of judgment.47 If any party
serves an acceptance of a conditionally
ordered additur or remittitur of damages
pursuant to a trial court finding of excessive
or inadequate damages, the time to appeal is
extended until 30 days after the date the
party serves the acceptance.48

Code of Civil Procedure Section 660
requires that the trial court rule on a motion
for new trial within 60 days from the date of
mailing by the clerk or service by a party of
the notice of entry of judgment, whichever is
earliest—and if no notice is given, then within
60 days of the first notice of intention to
move for a new trial. Code of Civil Procedure
Section 1013 does not extend the time within
which the trial court may rule on the
motion.49 Therefore, at the expiration of the
controlling 60 days, if the court has not
ruled on the motion, it is deemed denied by
operation of law, and the trial court has no
further jurisdiction to act on it.50 Once the
motion is denied by operation of law, the time
within which to appeal begins to run under
Rule 8.108(b)(1). Even if the trial court
thereafter enters an order denying the motion,
that late order will not commence the appel-
late clock, because the court’s jurisdiction to
rule on the motion expired, and the order is
an invalid order.51

Motion to Vacate. Rule 8.108(c) extends
the time to appeal when any party, within the
time to appeal from the judgment allowed by
Rule 8.104, serves and files a valid notice of
intention to move—or a valid motion—to
vacate the judgment. The time to appeal is
extended for all parties until the earliest of 1)
30 days after the superior court clerk mails,
or a party serves, an order denying the motion
or a notice of entry of that order, 2) 90 days
after the first notice of intention to move or

the motion itself is filed, or 3) 180 days after
entry of judgment.

The wrinkle with a motion to vacate is
that it must be filed within the time allowed
to appeal from the underlying order. For
example, a motion to vacate filed more than
60 days after the notice of entry of judg-
ment was mailed by the clerk did not extend
the time for filing the notice of appeal from
the underlying judgment.52 Thus, notwith-

standing the time frames allowed by Code of
Civil Procedure Sections 473(b) (generally,
within a reasonable time, not exceeding six
months) and 663a (generally, within 15 days
of mailing of notice of entry or within 180
days, whichever is earliest), Rule 8.104 will
control the time for filing the motion if it will
affect the time to appeal from the underly-
ing judgment.

An order granting a motion to vacate or
set aside operates to vacate the underlying
judgment. Once a judgment is vacated, it
ceases to exist, and there is no appealable
order.53 Moreover, parties cannot appeal from
a vacated judgment. However, if, upon recon-
sideration of the motion to vacate, the trial
court reverses itself and denies the set aside,
the effect is to reinstate the judgment, and the
appellate clock begins anew. The clock begins
from the date the judgment is reinstated pur-
suant to entry of the order denying the motion

to vacate upon reconsideration.54

Motion for Judgment Notwithstanding
the Verdict. Rule 8.108(d) extends the time
to appeal from a judgment when any party
serves and files a valid motion for JNOV and
the motion is denied. The time is extended for
all parties until the earliest of 1) 30 days
after the superior court clerk mails, or a party
serves, an order denying the motion or a
notice of entry of that order, 2) 30 days after

denial of the motion by operation of law, or
3) 180 days after entry of judgment.55 The
order denying the motion for JNOV is itself
separately appealable,56 and Rule 8.104 gov-
erns the time to appeal from that order.57

Motions for JNOV and for a new trial can
be filed in tandem. Indeed, in 1961, the Code
of Civil Procedure was amended to syn-
chronize the times for filing and ruling on the
two motions to eliminate the requirement
that aggrieved litigants elect between the
two remedies. But the motions are not the
same,58 and ultimately they can lead to dif-
ferent paths and may be guided by different
timetables.

The filing of a motion for JNOV does
not extend the time within which to file a
motion for new trial, but the trial court may
not rule on the JNOV motion until the time
to file a motion for new trial has expired.59

The power of the court to rule on the motion

Los Angeles Lawyer March 2010 29



for JNOV does not extend beyond the last
date on which the court has the power to rule
on a motion for new trial—a time set by
Code of Civil Procedure Section 660. If the
court has not ruled on the motion for JNOV
before the date on which it loses the power
to rule, the motion will be deemed denied by
operation of law.60 This date is critical to
determining the time within which to appeal
from the ruling on the motion. A party may
appeal directly from an order denying a
motion for JNOV; the time to appeal is gov-
erned by Rule 8.104.61

If a party files a motion for JNOV and a
motion for new trial, and the trial court denies
both, the party may appeal from the under-
lying judgment and from the ruling on the
motion for JNOV.62 The time within which to
appeal from the judgment is governed by Rule
8.104, as affected by Rule 8.108(b), and the
time within which to appeal from the order
denying the motion for JNOV also is governed
by Rule 8.104, as dictated by Rule 8.108(d)(2).
If it appears to the court of appeal that the
motion for JNOV was wrongly denied, the
appellate court may order that the judgment
be entered either through its review of the
underlying judgment or its review of the rul-
ing on the motion for JNOV.63

If a party files a motion for JNOV and a
motion for new trial, and the motion for new
trial is granted but the motion for JNOV is
denied, the party seeking the JNOV may appeal
directly from the order denying the motion for
JNOV.64 If the court grants both the motion
for JNOV (or on its own motion directs entry
of a JNOV) and the motion for new trial, the
order granting a new trial will be effective
only if, on appeal, the judgment is reversed and
the order granting a new trial is not appealed
or, if appealed, is affirmed.65 Thus, when a
party is aggrieved by the granting of motions
for JNOV and a new trial, it behooves that
party to appeal from both orders.

If a party files only a motion for JNOV and
does not file a motion for new trial, the time
for the court to rule on the motion for JNOV
will be the earliest of 60 days from the mail-
ing of the judgment or notice of entry of judg-
ment by the clerk or 60 days from service of
the triggering document by a party, as outlined
in Code of Civil Procedure Section 660.66

The filing of a motion for JNOV will not be
treated as the equivalent of a notice of inten-
tion to move for a new trial for the purposes
of calculating the time within which the trial
court must rule on the motion for JNOV.67 A
denial by operation of law may be critical to
determining the time within which to appeal
from a ruling on a motion for JNOV, so cor-
rectly calculating the length of the trial court’s
jurisdiction to act is imperative.

Motion for Reconsideration. Rule 8.108(e)
extends the time to appeal when a party

serves and files a valid motion for reconsid-
eration under Code of Civil Procedure Section
1008(a). This extension of time to appeal
specifically does not apply to a motion for
reconsideration brought on the court’s own
motion pursuant to Code of Civil Procedure
Section 1008(d).68 Rule 8.108(e)—which
became effective January 1, 2002—resolved
the split of authority on whether a motion for
reconsideration would extend the time within
which to file the notice of appeal.69 The rule
extends the time but only upon the filing of
a valid motion for reconsideration.

A motion for reconsideration is not valid
if it is filed after the final judgment is signed
because entry of a judgment divests the trial
court of the power to rule on the motion.70

After the judgment is entered, if the court
does rule on the motion to reconsider, its
ruling will not operate to extend the time
within which to appeal.71 Even if the court
believes itself empowered to rule on the
motion, its beliefs or findings cannot extend
the time to appeal.72

Under some circumstances showing
“extremely good cause,” a motion for recon-
sideration will be construed as a motion for
new trial, which may be filed after entry of
judgment.73 In one case, the court treated a
motion for reconsideration as a motion for
new trial because the court itself had suggested
that such a procedure would be appropriate.74

In another case, which involved earthquake-
insurance coverage, the trial court granted a
demurrer on several grounds, including the
statute of limitations, notwithstanding that a
law extending the statute of limitations on
earthquake-related suits was awaiting the
governor’s signature. The court invited the
plaintiff to file a motion for reconsideration
once the bill was signed. In fact, the bill was
signed one day after the hearing on the defen-
dant insurance company’s demurrer. The
plaintiff’s motion, titled a motion for recon-
sideration, was truly one for a new trial.

In the motion she requested that her mat-
ter be restored to the court’s trial calendar and
argued error in law by the trial court regard-
ing the statute of limitations.75 The court of
appeal believed that the plaintiff either would
have brought the correct motion or would
have appealed from an unfavorable ruling on
the demurrer had the court not invited a
motion for reconsideration and, thus, treated
her motion as one for a new trial.76 Such cir-
cumstances are very limited, and generally
counsel are held to the labels they attach to
their motions and to the remedies they elect.77

Cross-Appeal. Under Rule 8.108(f), if a
party files a timely notice of appeal, the time
for any other party to appeal from the same
judgment or order is extended until 20 days
after the superior court clerk mails notifica-
tion of the first appeal. However, this exten-

sion only applies when the first appeal is
timely. Thus, if the first appeal is untimely, it
cannot operate to create a 20-day period
within which to file a cross-appeal.78

The Branner case is a cautionary tale.
Appellant Branner miscalculated his time to
appeal—he relied on an invalid motion to
reconsider to extend his time to appeal. The
respondents filed their notice of cross-appeal
within 20 days of Branner’s notice of appeal,
but the cross-appeal was also untimely. The
time to appeal for all parties began from mail-
ing or service of the appealable order. As the
time to appeal could not be extended by an
invalid motion for reconsideration, so the time
to cross-appeal could not be extended by an
invalid—that is, untimely—notice of appeal.79

The right to appeal is entirely statutory,
and the time to appeal is strictly controlled by
court rules. A late filing bars entry into the
court of appeal. It prevents the court from
exercising jurisdiction—either to give relief
from the error or to address the merits of the
case. Few other deadlines will cause counsel
to sit for long hours with worksheets and
calendars to determine the correct final date
for filing—and few other missed deadlines will
be so utterly irredeemable.                         ■
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