by HONEY KESSLER AMADO

PERSONAL

VALUES

Should California follow the lead of
other states in discarding the notion of
personal goodwill as a community asset?

C

alifornia recognizes that goodwill may exist in the individual professional. But the
hallmarks of goodwill—an ongoing business and continued patronage—correctly attach
to an enterprise, not an individual. Thus, the absence of a market and of a real value

for the individual’s personal goodwill are indicators that goodwill as a quantifiable asset does
not exist in small and solo professional practices. Indeed, the legal basis for assuming that small
and solo practices have goodwill is flawed.
Goodwill is the expectation of the continued popularity of a business. An intangible asset,
it has been called the most intangible of intangibles.1 Two hundred years ago, John Scott, Lord
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Eldon, chancellor of England, defined goodwill as “the probability that the old
customers will resort to the old place.”2 Echoing Lord Eldon, California and several
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other states succinctly define goodwill as “the
expectation of continued public patronage.”3
Goodwill has been more fully defined as:
The advantage or benefit which is
acquired by an establishment beyond
the mere value of the capital, stock,
funds, or property employed therein,
in consequence of the general public
patronage and encouragement which
it receives from constant or habitual
customers, on account of its local position, or common celebrity, or reputation
for skill or affluence, or punctuality, or
from other accidental circumstances,
or necessities, or even from ancient partialities or prejudices.4
Thus, the significant attributes of goodwill
are that: 1) it is acquired by a business, 2) its
value is in excess of hard assets such as capital, stock, funds, or property, and 3) it is
based on the likelihood of continued popularity and patronage resulting from the business’s reputation. The existence of an ongoing business is a crucial aspect of goodwill.
When first examining the issue of goodwill in a professional, California courts distinguished between goodwill in the individual and goodwill in the professional’s
business.5 Some states currently clarify the difference between individual and business goodwill by using separate nomenclature: The
individual holds “personal goodwill,” and
the business holds “enterprise goodwill.”6
This nomenclature allows for more precise
conceptualization of goodwill—and, ultimately, for more equitable resolution of the
issue of goodwill.
In 1958, the California Supreme Court
examined whether goodwill could attach to
an advertising agency—a personal services
company.7 In resolving the question, the court
distinguished between the work of a talented
individual and the business created by that
individual. The court concluded that although
the goodwill of a business or company may
be the result of the skill or reputation of an
individual connected with the company, the
resultant goodwill attached to the company
and continued with it even after the skilled
individual was no longer associated with the
company.8 Thus, the court acknowledged the
distinction between a personal services organization and the person providing the personal service and allowed goodwill to attach
only to the organization.9
Relatively contemporaneously, the California Court of Appeal also examined whether
or not goodwill could attach to a business driven by the skills of its owner.10 In a marital
dissolution action, the husband, a dental
technician, argued that goodwill could not
attach to his dental laboratory business
because, he alleged, the business depended
solely on his personal skill and ability. He was
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suggesting that, absent him, dentists would
not choose his dental lab. The court rejected
his argument, ironically tracing it to the
“early and narrow definition given to goodwill by Lord Eldon.”11 Yet it is precisely this
“narrow definition” that is embraced by
many states in their statutory definitions of
goodwill.
The court endorsed what it believed was
a better doctrine from American Jurisprudence, which suggested that goodwill
could also exist in a professional practice or
in a business that is founded upon personal
skill or reputation because “winning the confidence of [the skilled individual’s] patrons and
securing immunity from successful competition for their business” exemplifies the species
of goodwill capable of being transferred.12
Thus, the two early California cases recognized goodwill that existed in a company
in which the public patronage of the company
survived the absence of its founding professional13 and goodwill that could be transferred.14 Transferable goodwill in the business
was distinguished from the skill of the individual involved in founding the business.
This distinction has been developed more
fully in decisions by other states, but it became
blurred in later California decisions.
In 1974, in the landmark case of Marriage
of Foster, the California Court of Appeal
stated confidently that “it is well-established
that the goodwill of a husband’s professional
practice as a sole practitioner is taken into
consideration in determining the community
property award to the wife.”15 But this concept was not so well-established. The careful
distinction made in the early cases between the
individual and the individual’s company was
omitted in later opinions and, ultimately, in
finding the concept of goodwill in the solo
practitioner to be well-established, the Foster
court relied upon the abbreviated dicta of
the later cases. Yet none of the cases cited as
support by Foster held that goodwill exists in
the solo practitioner or professional. In one
case, the husband had not contested on appeal
the finding that goodwill existed in his medical practice; he merely contested the valuation of the goodwill.16 In a second case, the
appellate court did not analyze whether goodwill existed in the husband’s medical practice
but concluded that goodwill should be considered in determining the property award to
the wife.17 In a third case, the court simply
acknowledged that the wife had an interest in
her husband’s law practice that had been
developed during the marriage. The case
included no discussion of goodwill.18

Ingrained Assumption versus Nuanced
Analysis
The assumption that goodwill exists in a professional practice is so ingrained in California

law that the legal discussion in published
opinions generally centers on valuation of
that interest rather than on the existence of
the interest.19 In the 30 years since California
courts first examined goodwill and distinguished the individual from his or her business or company, the distinction between
personal goodwill and enterprise goodwill
has almost disappeared.
Indeed, New York courts have sought to
characterize a person’s talents and popularity as an asset. These courts have analogized
a person’s expertise in a field that allowed him
or her to become an exceptional wage earner
to that of the goodwill of a business.20 New
York cases focused on a person’s “enhanced
earning capacity,” calling it an asset of the
marital estate.21 (New York courts did not
adopt the nomenclature “professional goodwill” or “personal goodwill.”) The source
of that enhanced earning capacity was not relevant: It could be education, professional
license, or fame.
New York’s concept of enhanced earning capacity as a divisible asset of the marriage
is based upon the premise that marriage is “an
economic partnership to which both parties
contribute, as spouse, parent, wage earner or
homemaker.”22 Focusing on the enhanced
earnings capability as the marital asset, New
York courts have continued to expand the various training and professional resources that
they recognize as an asset.23 Indeed, New
York courts have found the asset of enhanced
earning capacity to exist in a supermodel/
actress, an opera singer, a stockbroker, and a
police lieutenant.24
Outside of the two giants—California
(whose courts obscure the distinction between
the goodwill in a business and the goodwill
in an individual professional) and New York
(whose courts view the enhanced earning capacity of the individual as personal goodwill)—other states have advanced the law
on the issue of goodwill attaching to the
individual in a more careful and thoughtful
fashion.
In the state of Washington, the courts
have recognized the distinction between goodwill and earning capacity—and their nuanced
analysis exposes the notion of personal goodwill as a fiction. Goodwill is not the earning
capacity itself; it is the asset that supplements
the earning capacity of another asset, the
business or profession.25 Moreover, goodwill is a distinct asset of a business or professional practice that may influence or be
influenced by earning capacity.26 The concept of goodwill as the expectation of sustained business and continued patronage, of
“old customers [resorting] to the old place,”
must survive an individual, with patrons continuing to go to a store absent the original
founders or to a law firm absent the found-

